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WTBA Testimony

Revisions to Trans 131

Tom Walker, Director of Government Affairs

February 4, 2008

1S. Pinckney St., Suite 300 Madison, WI 53703  office 608.256.6891 fax 608.256.1670 www.wtba.org info@wtba.org



WTBA would like the Department to reconsider its process as follows:

* Submit the study of future options as soon as possible to the Legislature, required by
May 1, 2008, to allow for Legislative hearings.

* Extend the existing contract until the rule is approved, preferably after the study and
other information is considered by the Legislature

* Include any program charges in the Department’s 2009 Biennial Budget
recommendations.

In our view, the rule should define what DOT will do directly or through its own contractors,
rather than leaving the language vague. Even if choice is maintained in the rule, more detail on
the potential choices seems appropriate.

Finally, we found the rule language confusing in many locations with respect to the role of the
vendor in sub-contracting self-service testing vs. the Department’s intent to issue independent

contracts for this purpose.

Thank you for the opportunity to testify.



WTBA sincerely appreciates the opportunity to provide testimony on the Department’s
proposed revisions to Trans 131.

WTBA is a statewide organization of more than 260 contractors, consultants, and associated
businesses. Our members design, build, rehabilitate, improve, reconstruct, expand and
modernize every form of transportation infrastructure, including state and local roads and
bridges, airports, railroads, and bicycle and pedestrian infrastructure. Most of our contracting
members are multi-generational Wisconsin companies that employ numerous workers and pay
family supporting wages and benefits.

WTBA has always strongly supported the 1/M Program and continues to do so.

We believe that the clear intent of the I/M provisions in 2007 ACT 20 is to provide more
alternatives to centralized testing, in order to reduce program costs while ensuring the integrity
and effectiveness of the I/M program.

Our understanding of the rule leads us to conclude that the proposed changes fail to meet that
intent.

To the best of our knowledge, no bid proposal has ever come in lower than the proposal by the
existing vendor, creating a de facto monopoly. The reason is simple: the contractor owns the
centralized facilities; no vendor can add the capital costs of new facilities and possibly underbid
the company with the current contract. Without real competition, there is no incentive to save
costs.

The legislature clearly envisioned DOT setting up self-service testing as an equivalent alternative
to those set up by the vendor. ACT 20 also requires DOT to consider remote testing, and testing
by certified motor vehicle dealers (which is the case in some states).

The termination of dynamometer testing, and its replacement with OBD testing will result in the
need for less expensive equipment, smaller space requirements, and logically, lower program
costs.

We believe that the option of using certified motor vehicle dealers will ultimately provide
neighborhood testing at a lower program cost, without compromising the program’s integrity.

However, this rule envisions yet another long-term contract with a vendor, who may set up self-
service testing. There is no provision for DOT setting up its own testing sites, nor opportunities
for motor vehicle dealers to set up testing, except for some vague permissive language.

We understand that the Department has or is in the process of issuing an RFP for a new 5-year
contract. This makes any major cost-savings program changes virtually impossible until 2013.
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Walsh, Patrick

Monday, February 25, 2008 10:33 AM
Piliouras, Elizabeth

RE: Emissions testing provision in the budget

Attachments: motion280.pdf

Beth,

Attached is Stone and Voss's motion. The May 1 date was not changed.

Jon Dyck said under the current system DOT sends out a request for proposal and awards the contract to the lowest
bidder. He indicated that the company who currently has the contract has a big advantage because they already have all
the equipment and facilities in place to do the testing. Thus, they always win the contract because they don't have to factor
in those costs while new bidders have to factor in the costs of purchasing the equipment and facilities.

If you have any questions let me know.

A
PN
Ed

motion280.pdf (35

Pat

KB)
From: Piliouras, Elizabeth
Sent: Sunday, February 24, 2008 7:29 PM
To: Walsh, Patrick
Subject: Emissions testing provision in the budget
Hi Patrick:

| need your help with this one... CR07-114 as a result of the emissions testing provision in the budget has been referred to
Roger's committee. It was proposed by the Gov, changed by the JFC and then reappeared in the conference committee
budget version.

The issue is whether or not the Legislature intended that the DOT look at a single contractor for testing or also intended
the DOT to look at remote, self-service locations. The WTBA sent in comments that the current rule, which only looks at
one contractor and doesn't allow bidding (as | understand it), is contrary to the intent of the Legislature.

Do you have any thoughts/comments on this?

Thanks,
Beth






Representative Vos
Representative Stone

TRANSPORTATION -- MOTOR VEHICLES
Vehicle Emissions Testing Program Study

[LFB Paper #797]

Motion:

Move to require DOT to conduct a study of alternative program models for the vehicle
emissions inspection program, including testing done by certified motor vehicle dealers, with
emissions test results transmitted electronically to DOT, and remote emissions testing. Require the
Department to provide a report summarizing the results of the study to the standing committees of
each house of the Legislature dealing with transportation issues, by May 1, 2008.

S 2

Vehicle emissions testing is currently conducted at public testing stations operating by a
private firm under contract with the Department of Transportation. The cost of the contract is paid
from a transportation fund appropriation, funded at $13,274,400 in 2006-07. There is no cost to
vehicle owners for the test. This motion would require the Department of Transportation to
conduct a study of an alternative testing methods and provide a report summarizing the results of
the study to the transportation committees of each house of the Legislature by May 1, 2008.

Motion #280
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(/ (} ' MOTOR VEHICLE EMISSION INSPECTION

AND MAINTENANCE PROGRAM
Wis. Stat. § 110.20

I'understand that the Wisconsin DOT has recently issued a Request for Proposal designed
to evaluate the potential for new technology to achieve Wisconsin’s emission inspection
and maintenance program objectives, at a lower price. This is a Very praiseworthy
project and I commend the DOT for pursuing it.

appropriate emission protections. This “anti-fraud” section of the Statute appears in
§ 110.20(8)(am)1. Part of that Statute provides as follows:

“No officer, director or employee of the contractor may be an employee of
the department or a person engaged in the business of selling, maintaining
Or repairing motor vehicles or selling motor vehicle replacement repair
parts.” [“Contractor” refers to the emissions testing vendor.]

1. The RFP Appears to Violate the Intent of § 110.20(8)( am), Wis. Stats.

Although the statute (above) prohibits the vehicle inspector from also doing repairs, the

RFP just issued actually requests proposals that ignore the clear intent of this statute.

“Use of a PIF in lieu of a centralized test station for testing would be
entirely at the motorist’s discretion. Likewise, use of a PIF for both testing

I



and emission-related repair, when needed, would be entirely at the
motorist’s discretion.”

It is my belief that these sections are inconsistent with anti-fraud protections of the
previously cited statute.

I appreciate that the DOT has suggested that bidding contractors do not have to propose
this kind of program, but almost assuredly some will. The result almost nevitably will

approach to auto emission testing, at the risk of greatly expanded potential for consumer
fraud (i.e., “We have tested your automobile and it failed its emissions test, and here is
what we would like to do to repair the problem while you are here.”) Despite the fact
that this is optional to the motorist, it is, nonetheless, inconsistent with the intent of
the statute which is to prohibit placing in the hands of the emissions inspector the
opportunity to engage in repair of the automobile that presumably failed the test.

The RFP actually anticipates that combining testing with repair, by the same vendor, will
result in greater fraud potential, Section 5.5.10.8.1 states:

“Neither the Contractor nor its subcontractors shall subject motorists to
undue or excessive solicitation for other non-emissions related goods or
services at inspection facilities. For example, neither Contractor nor
subcontractor employees shall solicit motorists to purchase goods or
services as a condition on inspection or receiving a compliance certificate
or waiver.”

Wisconsin does not need to €Xpose our citizens to a new risk of being defrauded. We
have had a statute, for over 20 years that requires that vehicle inspection not be provided
by repair facilities. This RFP, in my opinion, violates that statute and that principle.

2. TRANS 131 Needs to be Amended

TRANS 131 can be amended to resolve the Legislature’s anti-fraud concerns.

Current TRANS 131 does not attempt to define who a “employee” is of a contractor, nor
does it define a “contractor.” There is a reason for that. Under the program as it has been
operated for more than two decades, this hasn’t been necessary. We have what is called a
“centralized” program which relies upon a contractor entirely dedicated to automobile
testing and not at all engaged in the business of automobile repair.

I would strongly urge the DOT to amend TRANS 131 to provide a definition of
“contractor” that includes “subcontractors” of a contractor and to affirmatively state that
the prohibitions of § 110.20(8)(am)1., Wis. Stats., applies equally to both. That, ]
believe, is the legislative intent.



110.10 MOTOR VEHICLES
available to persons throughout this state. The rules shall include
provisions regarding all of the following:

(1) The selection of persons to install, service and remove
ignition interlock devices from motor vehicles,

(2) The periodic review of the fees charged to the owner of 2
vehicle for the installation, service and removal of an ignition
interlock device.

(3) Requiring ignition interlock device providers operating in
this state to establish pilot programs involving the voluntary use
of ignition interlock devices.

(4) Requiring ignition interlock device providers operating in
this state to provide the department and law enforcement agencies
designated by the department with installation, service, tampering
and failure reports in a timely manner.

(5) Requiring ignition interlock device providers to notify the
department of any ignition interlock device tampering, circum-
vention, bypass or violation resets, including all relevant data
recorded in the device’s memory. Upon receiving notice
described in this subsection, the department shall immediately
provide the notice and data to the assessment agency that is
administering the violator’s driver safety plan.

History: 1999 a. 109, 186.
Cross Reference: See also ch. Trans 313, Wis. adm. code.

fion and mainte-
£ -geetior], unless the
context requires otherwise:

(ac) “Air pollution control equipment” has the meaning given
ins. 285.30 (6) (a) I.

(am) “Federal act” means the federal clean air act, 42 USC
7401 et seq., and reguiations issued by the federal environmental
protection agency under that act.

(b) “Nonexempt vehicle” means any motor vehicle as defined
under s. 340.01 (35) which is owned by the United States or which
is required to be registered in this state and to which one or more
emission limitations adopted under s. 285.30 (2) applies.

(c) “Nontransient emissions inspection” means an emissions
inspection conducted on a vehicle without the use of a chassis
dynamometer to vary vehicle engine loads.

{(2) PROGRAM ESTABLISHED. The department shall establish an
inspection and maintenance program as provided in this section.

(3) Purrose. (a) The inspection and maintenance program
shall be designed to determine compliance with the emission limi-
tations promulgated under s, 285.30 (2) and compliance with s.
285.30 (6).

(c) The inspection and maintenance program may be designed
to provide information on the fuel efficiency of nonexempt
vehicles.

(d) The inspection and maintenance program shall be designed
and operated to comply with the requirements of the federal act.

(4) DEPARTMENTAL COOPERATION. The department shall con-
sult and cooperate with the department of natural resources in
order to efficiently and fairly establish and administer the program
established under this section.

(5) Counties. The department shall operate the inspection
and maintenance program in each of the following counties:

(a) Any county identified in a certification under s. 285.30 3).
The department shall terminate the program in the county at the
end of the contractual period in effect when the county is with-
drawn under s. 285.30 (4).

(b} Any county whose board of supervisors has adopted a reso-
lution requesting the department to establish an inspection and
maintenance program in the county for the purpose of improving
ambient air quality beyond the standards mandated by section
7409 of the federal act. The department shall terminate the pro-
gram in the county at the end of the contractual period in effect
when the county board adopts a resolution requesting termination

of the program.

(6) MANDATORY INSPECTION. (8) The program shall require an
emissions inspection under sub. (11) of any nonexempt vehicle
customarily kept in a county identified in sub, (5) as follows:

1. For a nonexempt vehicle required to be registered on an
annual or other periodic basis in this state, within the period of
time specified by the department under sub. (9) (d) prior to
renewal of registration in the 4th year after the nonexempt
vehicle’s model year and every 2 years thereafter, except as pro-
vided in sub. (9) (j).

2. For a nonexempt vehicle required to be registered on an
annual or other periodic basis in this state, within the period of
time specified by the department under sub. (9) (d) of registration
other than renewal if the vear of registration is at least 6 years after
the nonexempt vehicle’s model year.

3. For a nonexempt vehicle that is registered under s. 341.26
(2m), owned by the United States or subject to one-time registra-
tion, at any time during the 4th year following the nonexempt
vehicle’s model year and every 2 years thereafter.

4. For a nonexempt vehicle, whenever the owner of the
vehicle is notified under sub. (%) (g) that an emissions inspection
must be performed.

(b) The program shall require an air pollution control equip-
ment inspection to determine compliance with s. 285.30 (6) of any
nonexempt vehicle customnarily kept in a county identified in sub.
(5) whenever a nontransient emissions inspection is performed or
at the time of application for a waiver under sub, (13).

(6m) PROHIBITED INSPECTIONS. The department may not
require an emissions inspection of any vehicle prior to the inspec-
tion of the vehicle scheduled under sub. 6) (@) 1. or () (d)or )
if an interest in the vehicle is transferred to a surviving spouse
under s. 342.17 (4).

(7) VOLUNTARY INSPECTIONS. The inspection and mainte-
nance program shall require inspection of any nonexempt vehicle
which a person presents for inspection at an inspection station or
at any other location where, as established under sub. (8) (bm), the
vehicle may be inspected.

NOTE: Sub. (7) is shown as amended eff. 7-1-08 by 2007 Wis. Act 20. Prior
to 7-1-08 it reads:

{7} VOLUNTARY INSPECTIONS. The i pection and program

shall require inspection of any nonexempt vehicle which a person presents for
inspection at an inspection stati

(8) CONTRACTORS AND OTHER INSPECTION METHODS. (am) 1.
The emissions test and equipment inspection of nonexempt
vehicles may be performed by persons under contract with the
department. Each such contract shall require the contractor to
operate inspection stations for a minimum of 3 years and shall pro-
vide for equitable compensation to the contractor if the operation
of an inspection and maintenance program within any county is
terminated within 3 years after the inspection and maintenance
program in the county is beguns o 7 ROEEmPloyece

" IoE i it D Fepair
#:-4he department shall require the contractor to operate a suf-
nt number of inspection stations, permanent or mobile, to
ensure public convenience in those counties identified under sub.

)

contractor 1o install and operate self-service inspection stations
and may allow the use of different methods for emissions testing
and equipment inspection, consistent with methods established
under par. (bm), than those used at inspection stations that are not
self~service.

2. The department may require the contractor to test the fuel
efficiency of nonexempt vehicles during emission inspections.

3. The department may delegate to the contractor specified
registration functions of the department under ch. 341. The
department may direct the contractor to perform specified regis-
tration functions under ch. 341,

Im. Each contract under subd. 1. may authorize or require thé ™

Text from the 200506 Wis. Stats. database updated by the Revisor of Statutes. Only printsd statutes are certified unders. 35,18

(2), stats. Statutory changes effective prior to 1~2-08 are printed as if currently in effect.

Statutory changes effective on of after

1-2-08 are designated by NOTES. Report errors at (608) 266-201 1, FAX 264~6978, http:/fwww.legis.state.wi.us/rsb/



WISCONSIR DEPARTMENT OF TRANSPORTATION Page §2 of 138

. pariment in determining
whether such conduct has occurred at its facilities or its subcontractors’
facilities.

Proposers should describe measures they will take to address this issue.

5.4.10.8.2 Notifications

The Contractor and its subcontractors shall notify motorists at inspection
facilities (using one or more conspicuous signs) the following: (1) damage
claims procedure information, (2) the fact that no fee is required to recsive
an emissions inspection; and, (3) that the motorist is under no obligation to
purchase any goods or services from the emissions inspection provider.

5.4.11 Testing Kiosk Requirements

54.11.1

54.11.2

General

While the Department is interested in deploying fully self-service test kiosks at a
future date, it believes that the initial availability of assistance from professional
inspection facility staff will be critical to motorist acceptance of kiosk testing.

Consequently:

1. Kiosks deployed during the Contractor's first two years of full program
operation must be sited at an existing CIF, and

2. The Contractor must ensure that professional assistance is available at
all kiosks at alf times during which the associated CIF operates.

Effective July 1, 2012, WisDOT may elect to discontinue the professional
assistance requirement at some or all of the kiosks deployed at the contract
start date, or may elect to require continued staffing at all of them. The
Contractor wilt be responsible for ensuring that professional assistance remains
available at any kiosks identified by the Department.

Additionally, at WisDOT's request the Contractor shall ensure that assistance is
available at any newly deployed kiosks, at all times during which the associated
test site operates, for a minimum of two years from deployment.

Required Kiosk Features
All test kiosks shali be identical in appearance, and shall display on their
cabinets Department-approved program logos and colors. The kiosk
appearance shall be shown to and approved by the Department prior to
production and deployment.
Each kiosk deployed on behalf of the WVIP shall feature:

* Equipment requirements specified in Section 55.24;

* User interface requirements specified in Section 5.5.2.6.2;




PROPOSED ORDER OF THE STATE OF WISCONSIN
DEPARTMENT OF TRANSPORTATION
ADOPTING RULES

The Wisconsin Department of Transportation proposes an order to repeal TRANS
131.02(3), (4), (8), (11), (14), (16), (27), (30), (32), (33), (43), (47) and (49),
131.03(6)(a)3., (b), Table 2,(c), (d)6.,7.and 9., (7)., (9), (10)(b)1., (d)2., (11)(a) and (9)
to (i), (13)(b) to (d), (15)(a)9. to 11, 18. and 27., 131.04(2)(a), 131.05(2), and
131.11(2)(a) and (b); to amend TRANS 131.01(2), 131.02(8), (6r), (10), (22), (25), (34),
(3%), (50m), (53) and (54), 131.03(title), (1)@), (c), (d)(note), (2)(intro.) and (a),
(b)(note), (3)(intro.), (d) and (h), (4), (6)(d)1., 3., 5, 8 and 10., (10)@)2., (b)2., (11)(m)
to (0), (12), (13)(a), (14), (15)(a)(intro.), (a)14. and 23, (b) and (c), 131.04(1)(intro.), (a),
(b), and (c)1. and 2, 131.05(3), 131.07(1)(intro.), (a) and (2), 131.09(3), 131.11(1)Ka)
and (2)(e), 131.12(3), 131.13(1)(a), (a)6., (2), (5)@) and (b), and (6)(c), 131.14(1),
(2)(a), (4) and (5)(, and 131 .16(2)(b), (c) and (3); to repeal and recreate TRANS
131.03(5) and (6)(d)2., and 131.12(2); and to create TRANS 131.02(1m) and (56m),
and 131.04(2)(d), relating to vehicle emission inspection program.

NOTICE IS HEREBY GIVEN that pursuant to ss. 110.06, 110.20(9), and 227.11,
Stats., interpreting s. 110.20, Stats.,

Pafﬁngforpemmsuﬁmdisabiﬁﬁesandanaccembieeanceafeavaﬁame.

A copy of the proposed rule may be obtained upon request from Steve Hirshfeid,
Department of Transportation, Bureau of Vehicle Services, Room 253, P. 0. Box 7909,
Madison, WI 53707-7909. You may also contact Steve Hirshfekd by phone at (608) 266-

2267 or via e-mail; stephen_hirshfeld@dot state. wi.us.
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addiﬁonalinspecﬁonlanecenbeaddedatalaterdateifnecessary.

¥ 5410 Private Inspection Facility Requirements
5.4.10.1 General

equipment, ancillary equipment, andVchonnecﬁontooonducttestsonbehaIf
of the WVIP.

" As part of each propasal including PIFs, Proposers must submit a plan for

incorporating PIFs into the test network that includes:
1. Identity of establishments that would serve as PiFs;

2. Scaled site and floor pians, and elevation views for each facility/site
configuration to be used. (Pians may be undimensioned.) These plans
should identify the location and configuration of entrances and exits,
driveways, queue and parking areas;

3. Descriptions and photos of facilities the Proposer proposes to use in
the inspection network:

4. A description of how inspection facility expansion requirements will be
accommodated;

5. A narrative justification for the facilities selected:;

6. A maintenance program for supplied emissions inspection equipment:
and

7. Detailed construction plans and blueprints are not required for proposal
response.

5.4.10.2 Location

PiFs shall be located within two (2) miles of the Proposer's proposed locations.
lngressandegressfrommesiteshaﬂnotimpedetnfﬁcnowonadjmnt
streets or highways.

5.4.10.3 Facility Qualifications

TobeeﬁgiblotoseweasaPlF,abusinessmustrouﬁmlyconductvehicwaf
repair and/or diagnostic business and muaberegisteredwithandrecognized




